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I. General concept of the reform  
1. The Polish private company or limited liability company (spółka z ograniczoną 

odpowiedzialnością) constitutes the most popular legal form of conducting small and medium 
scale economic activity in Poland. According to statistics, there are now about 270,000 
registered LLCs in Poland (and the figure is constantly rising) as compared to only 
approximately 10,000 joint-stock companies1. The role of the Polish limited liability company 
is comparable to the preeminent role of its German counterpart – the GmbH. As the Polish 
private company plays a strategic role for the economy, the reform modernising its financial 
structure will have significant ramifications.  

The draft law was prepared by the Polish Civil Law Codification Commission in the 
Section of Corporate Law led by Professor Stanisław Sołtysiński2. The draft is supposed to be 
subject to governmental consultations in the end of 2012 and will subsequently be presented 
to the Polish parliament.  

The reform is quite radical, as it goes beyond the reforms undertaken in most European 
countries. The two principal aims are to introduce flexible rules on the capitalization of LLCs 
and to improve the position of company creditors. However, companies should not be forced 
to change their structures according to the new rules, if they prefer to preserve the old system 
based on the legal capital and par value shares. It is clear that not all companies will be 
interested in taking advantage of the new system. Forcing 270,000 companies into a 
restructuring process would be counterproductive and would trigger costs. In the case of some 
companies, especially small ones, the costs would not be offset by the benefits.  

                                                
1 Mały rocznik statystyczny Polski 2012 / Concise statistical yearbook of Poland 2012, www.stat.gov.pl, p. 501.  
2 The draft law was published in Polish: A. Opalski, K. Oplustil, T. Siemiątkowski, S. Sołtysiński, A. Szumański, 
J. Warchoł, Projekt reformy struktury majątkowej spółki z o.o. [The draft law on modernising the financial 
structure of the limited liability company], Przegląd Prawa Handlowego 2010 [Commercial Law Review], no. 
12, p. 5.  
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Therefore, the core idea of the project is to broaden the extent of party autonomy of 
companies and their members. Companies should be given the freedom to choose whether to 
establish (or retain) the legal capital and subsequently also to freely decide on the amount of 
legal capital, should it be established.  

2. The draft introduces a choice between the following three models of financial structure:  

1) the traditional model with par value shares and legal capital;  
2) the new model with no par value shares and the share fund as an alternative to the 

legal capital (kapitał udziałowy); and, most interestingly  
3) the ‘mixed model’ being a combination of the two systems.  

The main advantage of the new model consists in the admissibility of withdrawing funds 
contributed in exchange for the issued (no par value) shares in the form of a dividend or 
redemption payment, without the need to apply rigorous rules on a decrease in the share 
capital.  

Instead, all corporate payments to the shareholders will be subject to a solvency test. As a 
result, companies will be able to better adjust their capital needs to the market circumstances. 
The capital extended to the company by its shareholders will be more efficiently used. In 
Polish practice the redemption of shares plays a crucial role as a method of divestment and 
shareholder exit. However, it is applied only to the extent to which the company has available 
sufficient profits or profit reserves to avoid the cumbersome rules on share capital decrease.  

Flexible rules of capitalization will also facilitate M&A transactions. Polish practice has 
demonstrated that the legal capital rules may constitute an obstacle if the seller of a 
controlling interest is not capable of withdrawing surplus funds from the company and the 
buyer is required to pay a higher price, due to the funds being frozen in the company. The 
new system would also facilitate the restructuring of indebted companies, because there 
would be no prohibition to issue shares below their par value.  

From a practical standpoint, the ‘mixed system’, combining the old and new model seems 
particularly attractive. Existing private companies can take advantage of the flexible 
capitalization rules while preserving their legal capital, without the need to undertake cost- 
and time-consuming restructuring measures.  

3. An objection can be raised that similar results can be achieved by abolishing the 
minimum share capital, introducing penny shares and relaxing the rules on capital 
maintenance, e.g. on the prohibition for a company to acquire its own shares. This is partly 
true, especially as the recent reform in Dutch law shows3.  

However, the Polish Codification Commission did not intend to abolish the concept of 
legal capital. It represented the position that the legal capital may in some circumstances play 
a useful role in protecting company creditors. On the other hand it constitutes an arbitrary 
amount and the legislator has no instruments to force companies to establish the legal capital 
on a level which could serve their creditors. Therefore, while preserving the legal capital (but 
not forcing companies themselves to preserve it) new flexible instruments should be added to 
the existing system. The Commission accepted an approach which might be described as 
‘holistic’ and tried to undertake a consistent overhaul of the rules on financial structure. If we 
allow companies to reduce the share capital to 1 Euro or 1 złoty, why not allow them to get 
                                                
3 Wet van 18 juni 2012 tot wijziging van Boek 2 van het Burgerlijk Wetboek in verband met de aanpassing van 
de regeling voor besloten vennootschappen met beperkte aansprakelijkheid (Wet vereenvoudiging en 
flexibilisering bv-recht) (The Dutch Act on the simplification and flexibilisation of private company law), 
Staatsblad 2012, 299.  
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rid of the entire system of share capital? The prospect of thousands of private companies with 
a share capital of PLN 1, 10 or 100 seems not to be particularly appealing. The Commission 
expected that such a model would probably face harsh criticism in Poland as a solution which 
undermines the seriousness of the legislator.  

4. The reform draws conclusions from the deficiencies of the legal capital system. The 
weaknesses of this system have been widely discussed in Europe for the last 10-15 years. 
There is no need to repeat the arguments here. Polish experience shows that in some 
circumstances the legal capital system can serve as a tool to protect company creditors and 
decrease transaction costs, but it also constitutes quite a serious obstacle to conducting 
business and corporate transactions. In 2008 the European Commission adopted the position 
(on the basis of the KPMG study4) that the legal capital regime in the joint-stock company 
does not constitute a hurdle because of the low minimum threshold in the 2nd Company Law 
Directive which is EUR 25,0005. However, this argument is only partly convincing. If 
investors intend to contribute funds to the company in exchange for shares, they are often 
forced to allocate their investment primarily to the share capital. In Poland because of tax 
considerations shareholders cannot assign 90% to the share premium and 10% to the share 
capital. Under Polish law, the share premium is even more strictly prohibited from 
distribution to shareholders than the share capital itself. In many Polish companies the legal 
capital is not merely an arbitral (insignificant) figure but a very real one, since it reflects the 
equity needed to conduct the economic activity.  

The draft reform amounts to a small revolution in Polish company law and has been 
fiercely debated over the last two years. The reform has been warmly welcomed by Polish 
legal practitioners because legal capital has been perceived by them rather as a source of legal 
trouble and transaction costs. However, the authors of the draft have received criticism from 
traditional Polish scholars who identify legal capital as a constitutive element of a private 
company. According to the conservative wing of the Polish doctrine, there can be no ‘capital 
company’ without legal capital. Prominent examples, particularly the American one, clearly 
show that this approach is wrong. The discussion shows how deeply the legal capital concept 
is rooted in the tradition of Polish company law. However, the system has never been fully 
consistent. For instance, Polish law did not develop German-style sophisticated rules on the 
so-called ‘hidden distribution’, like the rules on shareholders’ loans supplementing capital 
(eigenkapitalersetzende Gesellschafterdarlehen) or restrictions on cash pooling arrangements.  

 

II. The mechanics of the system  
1. What are the mechanics of the system proposed by the Polish reform? There are two 

main issues for discussion: the new rules on capital maintenance and the rules aimed at 
reconciling the old and the new model of financial structure.  

2. As far as the rules on capital maintenance are concerned, the draft introduces the rule 
that consideration for shares without par value is allocated to the new share fund (kapitał 
udziałowy). Although the share fund is a capital fund, it is treated like company’s earned 
profits, because it is taken into account for the purpose of determining a company’s 

                                                
4 Feasibility study on an alternative to the capital maintenance regime established by the Second Company Law 
Directive 77/91/EEC of 13 December 1976 and an examination of the impact on profi t distribution of the new 
EU accounting regime, KPMG, 2008.  
5 Results of the external study on the feasibility of an alternative to the Capital Maintenance Regime of the 
Second Company Law Directive and the impact of the adoption of IFRS on profit distribution (2008), 
http://ec.europa.eu/internal_market/company/index_en.htm.  
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distributable surplus. The share fund is fully distributable to shareholders as a dividend or 
share redemption payment. However, all such payments are subject to a solvency test.  

There exists no strict link between no par value shares and share fund as in the traditional 
system between par value shares and the legal capital. No par value shares do not constitute a 
fraction of the share fund. The amount of share fund shall not be determined in the company’s 
articles of association but only disclosed for information purposes in the court register, in 
letters and order forms as well as on the company’s webpage.  

Since the share capital will become optional, the reform abolishes the minimal statutory 
share capital and introduces a technical minimum of PLN 1 for both the share capital and par 
value of shares. However, the institution of share capital as an optional instrument shall be 
preserved in its entire form.  

Because of the optional character of the share capital, the prohibition on ‘hidden 
distributions’ becomes the central element of the rules on capital maintenance. This 
prohibition will apply in all models of financial structure. The value of consideration provided 
by the company to the shareholders or other affiliated persons as parties to commercial 
transactions must not exceed the fair value of the mutual consideration of the shareholders. 
The notion of fair value is flexible and allows for some deviations from the market prices of 
goods and services, when it is justified, especially in the context of groups of companies. The 
notion of fair value seems to correspond with the Rozenblum doctrine, which will possibly be 
introduced into Polish law in the future.  

3. As far as the rules on the reconciliation of the old and the new model of financial 
structure are concerned, the model adopted by the draft reform can be explained on the basis 
of examples.  

If an existing private company intends to eliminate its share capital, it may cancel all 
existing par value shares and issue new shares without par value. However, the company is 
obliged to apply the traditional rules on the decrease of share capital, i.e. provide security to 
its creditors, if they apply for it. As mentioned above, the draft law does not intend to 
eliminate the legal capital system but provides for the ‘peaceful coexistence’ of the old and 
new models.  

If an existing company wishes to retain its legal capital and issue shares without par value, 
it is free to do so. After the issuance of shares we have the ‘mixed system’ as there exist two 
classes of shares. In such a case, the corporate rights of shareholders are determined by the 
number of shares owned by a given shareholder in relation to the total number of shares 
issued in the company.  

In the ‘mixed system’, there are separate classes of shares but no separate funds to satisfy 
shareholder claims. The reform introduces the default rule of equal rights arising from par 
value shares and no par value shares. If the company pays a dividend amounting to 1 million 
Polish złoty (zł), of which 700,000 zł is derived from profits and 300,000 zł from the share 
fund, all shareholders receive the payment in proportion to the number of shares owned. The 
dividend is distributed proportionally to the shareholders owning par value shares and shares 
without par value. The principle of equal rights also applies to the pre-emption right. If the 
company issues par value shares, all shareholders (and not only those shareholders owning 
par value shares) are entitled to subscribe for the new shares. Deviating rules on dividend 
distribution or the pre-emption right can be introduced by the provisions of a company’s 
articles of association. Here again party autonomy plays an important role.  
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III. New instruments to protect creditors  
1. The second principal aim of the reform is to strengthen the position of creditors of 

limited liability companies (as well as other stakeholders). Four main measures are expected 
to be introduced.  

2. Firstly, the draft law proposes a classical solvency test for all payments out of a 
company’s funds causa societatis. Prior to any payment, the management board is obliged to 
assess the liquidity of the company. It should pass a resolution stating that the board predicts, 
to the best of its knowledge, that within a year from the date of the payment the company will 
not lose the ability to pay its debts as they become due, in the ordinary course of business. 
The resolution of the board should be filed with the register court. The payment is contingent 
on the resolution of the board.  

If a company effects the payment without the board’s resolution, it constitutes an unlawful 
distribution and triggers severe sanctions, as in the case of violating legal capital rules. The 
board members are liable for damages to the company, if they fail to exercise due diligence 
when assessing the liquidity of the company or intentionally submit a statement predicting the 
company’s liquidity despite poor prospects.  

An innovative element of the reform is an additional simplified solvency test for 
payments arising from commercial transactions between the company and its shareholders 
or other affiliated companies. The management board will be obliged to withhold the 
payment, if it predicts, to the best of its knowledge, that within 3 months from the payment 
the company will lose the ability to pay its debts as they become due, in the ordinary course of 
business. There is no need to pass a formal resolution or statement on the admissibility of 
payment. Such obligation would be impracticable since it would frustrate the ordinary course 
of business relations between the company and its shareholders. The new rule underlines the 
obligation of the board to protect the liquidity of the company in the context of intra-group 
transactions.  

3. Another protective measure is the duty of the board to continuously monitor the risks 
to the solvency of the company, irrespective of making any distributions to the shareholders. 
Under the draft reform, the board is obliged to assess solvency at least once every quarter, if 
the financial situation of the company does not require a more frequent assessment. The board 
is obliged to report on the assessment in the annual financial statements. Such a general duty 
seems to be sufficiently flexible to cover different types and sizes of private companies.  

4. Another novel element of the reform is the obligation to make “savings”. All private 
companies should contribute each year 10% of their annual profits to the supplementary 
capital up to the flexible cap of 5% of aggregate liabilities. The supplementary capital should 
finance any future loss incurred by the company. Contrary to the share capital, the amount of 
the supplementary capital is not arbitrary but remains somehow related to the scale of activity 
which is reflected in the total amount of liabilities. The solution underlines the obligation of 
prudent housekeeping in private companies. It corresponds with the duty to make 
contributions to the supplementary capital in Polish joint-stock companies.  

 

IV. Summary  
In summary, the draft law contains a complex modernization package which aims at 

finding a balance between liberalization measures and instruments increasing the level of 
protection of company creditors. Since it goes beyond reforms undertaken in most European 
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countries, it may constitute an interesting contribution to the discussion about the model of the 
private company, maybe also the future European private company.  

The draft reform intends to provide for ‘peaceful co-existence’ between the American-
style system of no par value shares, balance sheet and solvency test and the traditional 
continental system of legal capital and capital maintenance rules. It radically increases the 
role of party autonomy but at the same time introduces new mandatory measures to protect 
company creditors. Should the draft bill be adopted, we will observe interesting internal 
competition between the two models. In the long term the no par value system will probably 
gain supremacy over the traditional model.  

 
 


